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the cost of the Texas Register.
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OFFICE OF THE
—ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
8402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.

Opinions Opinion No. JC-0213. The Honorable Chris Harris, Chair,
Opinion No. JC-0210. The Honorable Michael P, Fleming, Harris Senate Committee on Administration, Texas State Senate, P.O. Box

County Attorney, 1019 Congress, 15th Floor, Houston, Texas 7700212068, Austin, Texas 78711, regarding whether the "fraudulent filing

1700, regarding whether a member of the board of managers of rovisions of the Business and Commerce Code apply to those
; S S ) ; - ansactions excepted under §9.104 thereof (RQ-0154-JC).
hospital district must abstain in matters involving prevailing wage

disputes under chapter 2258 of the Government Code (RQ-0148-JC3UMMARY. The "fraudulent filing" provisions of §9.412 of the

SUMMARY. A member of the Harris County Hospital District Board Business and Commerce Code do not apply to any transaction listed

of Managers who is the unpaid President of the Harris County AFL" §9.104 thereof.

CIO Council does not have a "substantial interest" in the Council forFor further information, please call (512) 463-2110.
purposes of chapter 171 of th_e Local Gov_e_rnmgnt _Code. ChaptelerD_200002976

171 therefore does not bar him from participating in the Board’s
"good cause" determinations of complaints under the Prevailing Wage
Act, Tex. Gov't Code Ann., ch. 2258 (Vernon 2000), regardless’ SSistant Attorney General
of whether the complaining labor union is affiliated with the Harris Office of the Attorney General
County AFL-CIO Council. Filed: April 26, 2000

Opinion No. JC-0211. The Honorable Bob Hunter, Chair, ¢ ¢ ¢
Committee on State, Federal and International Relations, Tex .

House of Representatives, P.O. Box 2910, Austin, Texas 78768-29:ZL3§,equeSt for Opinions

regarding distinction between “the hair" and "the beard" for purposefRQ-0218-JC. The Honorable Gary L. Walker, Chair, Land and

of the barber statute (RQ-0130-JC). Resource Management, Texas House of Representatives, P.O. Box

SUMMARY. The power to distinguish “hair" from "the beard" for the 2910, Austin, Texas 78768-2910, regarding regulation of a business

purposes of determining possible violations of §1601.002(1)(A) of theéhzaltgf](gtes real property omitted from the tax roles (Request No.
Occupations Code is given by the legislature to the Board of Barbe )
Examiners. An explicit demarcation of this boundary by the BoardBriefs requested by May 19, 2000

of Barber Examiners is necessary to allow licensed cosmetologists tﬂQ-OZlQ-JC The Honorable Bill G. Carter. Chair. Urban Affairs

conform their behavior to the statute, particularly in marginal Cases'Committee, Texas House of Representatives, P.O. Box 2910, Austin,

Opinion No. JC-0212. The Honorable Ken Armbrister, Chair, Texas 78768-2910, regarding whether an attorney may post bond
Committee on Criminal Justice, Texas State Senate, P.O. Box 12068plely on the basis of his bar card and related questions (Request No.
1E.12, Austin, Texas 78711, regarding whether a home-rule city219-JC).

may expend tax funds to sponsor children’s travel on out-of-stateBriefS requested by May 20, 2000

appearances (RQ-0151-JC).
. . . RQ-0220-JC. The Honorable Bruce Isaacks, Criminal District At-
SUMMARY. A home-rule city may adopt any ordinance not |ncon—%9mey’ 1450 East McKinney, Suite 3100, P.O. Box 2850, Denton,

sistent with the constit.ution, general.law, or its city chgrter and doe exas 76202, regarding prepayment of taxes on the inventory of heavy
not need express legislative authority to spend public funds for aequipment déalers (Request No. 0220-JC)

particular activity if its charter authorizes it to engage in the activ-
ity. Any expenditure of city funds must be for a public purpose andBriefs requested by May 20, 2000

municipal purpose. A city may not donate public funds to a S'ChOOIRQ-0221-JC.The Honorable Bill G. Carter, Chair, Committee on

district or expend funds other than for a municipal purpose. Urban Affairs, Texas House of Representatives, P.O. Box 2910,
Austin, Texas 78768-2910, regarding authority of the Lower Valley

lizabeth Robinson
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Water District to assess fees to residents who are not connected to Eer further information, please call (512) 463-2110.
wastewater system (Request No. 0221-JC). TRD-200002977

Briefs requested by May 24, 2000 Elizabeth Robinson

RQ-0222-JC. The Honorable Juan J. Hinojosa, Chair, Committee”SSistant Attorney General
on Criminal Jurisprudence, Texas House of Representatives, P.@ffice of the Attorney General
Box 2910, Austin, Texas 78768-2910, regarding whether certairfiled: April 26, 2000
appropriations from the Excellence in Higher Education Fund are

constitutionally permissible (Request No. 0222-JC).

Briefs requested by May 24, 2000

¢ ¢ ¢
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(C) Purchase stripped mortgage backed securities,
residual interests in CMOSREMICs, mortgage servicing rights,
commercial mortgage related securities, or small business related
securities; or

(D) Purchase a zero coupon investment with a maturity
date that is more than 10 years from the settlement date.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002907

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

¢ ¢ ¢
7 TAC §91.804

The Texas Credit Union Commission proposes new §91.804
relating to custody and safekeeping of purchased investments
and repurchased collateral. The new rule will require that in-
vestments and repurchased collateral be in the credit union’s
possession, be recorded as owned by the credit union through
the Federal Reserve Book-Entry System, or be held by a board-
approved safekeeper. A safekeeper may be used only if it is reg-
ulated and supervised by either the Securities and Exchange
Commission or by a federal or state financial institutions regu-
latory agency.

The new rule is being proposed as a result of the general
rule review mandated by the Government Code and General
Appropriations Act. (Both contain provisions requiring state
agencies to review and consider for readoption each of their
rules every four years). Notice of Intention to Review Chapter 91
rules was published in the Texas Register on February 4, 2000
(25 TexReg 823) for the purpose of accepting public comment.
No comments have been received. However, the Commission
has determined from its review of Chapter 91 that a need exists
for this proposed rule.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed rule.

She has also determined that for each year of the first five years
the proposed new rule is in effect, the public benefits anticipated
as a result of enforcing the rule will be the enhanced safety of
credit unions’ assets. There is no anticipated effect on small
businesses as a result of adopting the new rule. There is no
economic cost anticipated to credit unions for complying with
the new rule if adopted.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The new rule is proposed under the provisions of §15.402 of
the Texas Finance Code that is interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by this proposed rule is Texas
Finance Code §124.351.

§91.804. Custody And Safekeeping.

(8 A credit union’s purchased investments and repurchased
collateral must be in its possession, recorded as owned by the credit
union through the federal reserve book-entry system, or be held by
a board-approved saf ekeeper under a bailment for hire contract. Any
safekeeper used by a credit union must be regulated and supervised
by either the Securities and Exchange Commission or a federal or
state financial ingtitution regulatory agency. For the purposes of
this section a bailment for hire contract has the same meaning as
in §91.802 (relating to Other Investments).

(b) A credit union that invests funds in a certificate of deposit
in a financial institution as defined in §91.802 (relating to Other
Investments) shall hold such certificate of deposit in the name of
the credit union. In no event shall such certificate of deposit held by
the depository financial institution be in the name of a third party.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002908

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

¢ ¢ ¢
7 TAC §91.805

The Texas Credit Union Commission proposes new §91.805
relating to loan participation investments. The rule establishes
the maximum interest that may be obtained in any single loan
participation and limits the aggregate investment in nonmember
participations.

The new rule is proposed as a result of the general rule review
mandated by the Government Code and General Appropriations
Act. (Both contain provisions requiring state agencies to review
and consider for readoption each of their rules every four years).
Notice of Intention to Review Chapter 91 rules was published
in the Texas Register on February 4, 2000 (25 TexReg 823) for
the purpose of accepting public comment. No comments have
been received. However, the Commission has determined from
its review of Chapter 91 that a need exists for this proposed
rule.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed rule.

She has also determined that for each year of the first five years
the proposed new rule is in effect, the public benefits anticipated
as a result of enforcing the rule will be the limitation of risk
incurred by credit unions in purchasing or investing in loans
not originated by them. There is no anticipated effect on small
businesses as a result of adopting the new rule. There is no
economic cost anticipated to credit unions for complying with
the new rule if adopted.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
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Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The new rule is proposed under the provisions of §15.402 of
the Texas Finance Code that is interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by this proposed rule is Texas
Finance Code §124.351.

§91.805. Loan Participation Investments.

A credit union may purchase a participation interest in a non-member
loan from a corporation, credit organization, or financial organization,
as permitted by §124.351(a)(8) of the Act, provided it:

(1) is specificaly empowered to purchase such invest-
ments in the board’ s written investment policy;
(2) does not obtain an interest greater than 90% of the

face amount of each individual loan, if the borrower is not a member
of the credit union or a member of another participating credit union;

(3) uses the same underwriting standards for loan partici-

anticipated as a result of enforcing the rule will be that credit
union management and the boards of directors will be able to
more readily identify the information that must be monitored
for proper management of investments and associated risks.
There is no anticipated effect on small businesses as a result
of adopting the new rule. There is no economic cost anticipated
to credit unions for complying with the new rule if adopted.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

The new rule is proposed under the provisions of §15.402 of
the Texas Finance Code that is interpreted to authorize the
Credit Union Commission to adopt reasonable rules necessary
for administering Subtitle D, Title 3, Texas Finance Code (Texas
Credit Union Act).

The specific section affected by this proposed rule is Texas
Finance Code §124.351.

§91.808. Reporting Investment Activities To The Board Of Directors.
A credit union shall provide its board of directors a monthly

pation investments as it does for loans originated by the credit union;

comprehensive report of investment activities, including:

and

(4) limits its aggregate investment in participations to
an amount less than 50% of the credit union’s total reserves and
undivided earnings.
This agency hereby certifies that the proposal has been re-

viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002909

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

¢ ¢ ¢

7 TAC §91.808

The Texas Credit Union Commission proposes new §91.808 re-
lating to reporting investment activities to the board of directors.
This rule will incorporate the reporting requirement provisions
of existing §91.802(c) which the Commission has proposed to
be deleted from that rule.

The new rule is proposed as a result of the general rule review
mandated by the Government Code and General Appropriations
Act. (Both contain provisions requiring state agencies to review
and consider for readoption each of their rules every four years).
Notice of Intention to Review Chapter 91 rules was published
in the Texas Register on February 4, 2000 (25 TexReg 823) for
the purpose of accepting public comment. No comments have
been received. However, the Commission has determined from
its review of Chapter 91 that a need exists for this proposed
rule.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed rule.

She has also determined that for each year of the first five
years the proposed new rule is in effect, the public benefits

(1) Investments purchased and sold during the month;

(2) Unrealized market gains or losses compared to book
vaue a month's end;

(3) Calculated yield to maturity (current yield on mutual
funds) on each outstanding investment as of month’s end;

(4) Net asset vaue (NAV) or market value of each
marketable investment;

(5) Total book vaue of investments outstanding at
month’s end;

(6) The total amount of investments having maturities
exceeding three years and the ratio of the investmentsto total reserves
and undivided earnings;

(7) Unrecorded and unreported obligations to buy or sdll
investments,; and

(8) Amounts of investments, other than designated depos-
itories, in other ingtitutions that are not fully insured by the federal
deposit insurance corporation, national credit union share insurance
fund, or federal or state governments or their agencies.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002910

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

¢ ¢ ¢

Subchapter I. RESERVES AND DIVIDENDS
7 TAC §891.901

The Texas Credit Union Commission proposes amendments to
§91.901 relating to reserve requirements.
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The proposed amendments, if adopted, would establish def-
initions for certain terms and revises the mandatory reserve
transfers to more closely align with the requirements for main-
taining federal share insurance. The amendments also impose
new requirements on a credit union to comply with all capital re-
quirements of its insuring organization and to submit net worth
restoration plans should its net worth fall below a certain level.
Lastly, the amendments provide for alternative standards re-
garding reserve transfers for new credit unions (those less than
ten years old with $10 million or less in assets) in recognition
of the fact that these institutions need a reasonable time to ac-
cumulate net worth.

The amendments to the rule are proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years.) Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

Ms. Pool has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be that specific
remedial actions will have to be taken by credit unions in the
event their capital deteriorates to a less than well-capitalized
level. This will promote the safety and soundness of the credit
union industry for the protection of credit union members. There
is no anticipated effect on small businesses as a result of
adopting the proposal. There could be an economic cost to
credit unions that are required to comply with the amendment
as a result of its future adoption, given credit unions that are less
than well capitalized will be required to transfer earnings to the
reserve, as well as potentially subject them to other sanctions
that could impact their growth opportunities. However, there is
no way to accurately project that cost at this time given that the
Department is still in the process of determining which credit
unions will be affected by the new rules and to what effect.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas, 78752-1699.

The amendments are proposed under the provisions of
8§122.104 of the Texas Finance Code that are interpreted to
authorize the Credit Union Commission to adopt rules requiring
credit unions to maintain reserves necessary to protect the
interests of its members.

The specific sections affected by these proposed amendments
are Texas Finance Code §122.103 and §122.104.

§91.901. Reserve Requirements.
(8 Definitions. The following words and terms, when used

reserves, and any other appropriations designated by management,
the insuring organization, or the commission. This means that only
undivided earnings and appropriations of undivided earnings are
included in net worth. Net worth does not include the dlowance
for loan and lease losses account.

(2) Net worth ratio means, with respect to a credit union,
the ratio of the net worth of the credit union to the total assets of the
credit union.

(3) Total assets means the average of the total assets
reported by the credit union on the line entitled "total assets' on
its most recent four quarterly call reports, or for a semi-annual filer,
on its most recent two semi-annual call reports.

(b) [(a] In accordance with the requirements 0128.104

of the Act [Aet; 8§9.01], state-chartered credit unions shall set aside
a portion of their current gross income, prior to the declaration or

payment of dividends[at the close of each dividend period;] as
follows.

(1) A credit union [ operation for mere than four years
and having assets of $500,000 or mere] shall transfer the following
amounts at the indicated intervals from undivided earnings to its
regular reserve account until its net worth ratio equals 7.0% of total
assets. [set aside 10 per centum of gross income until the regular
reserve shall egual 4 per centum of the total of outstanding loans
and risk assets, then 5 per centum of gross income until the regular
reserve shall egual 6 per centum of the total of outstanding loans
and risk assets. The totals of the Regular Reserve, the Allowance
for Loan Losses Account and the Allowance for Investment Losses
shall be combined for determining the applicable percentage of gross
income to be transferred to the Regular Reserve.]

(A) Inthe case of amonthly dividend period, net worth
must increase monthly by an amount equivalent to at least 0.0334%
of its tota assets for the current month; and

(B) In the case of a quarterly, semi-annual or annual
dividend period, net worth must increase quarterly by an amount
equivalent to at least 0.1% per quarter of itstotal assets for the current

quarter.

(2) For a[A] credit union in operation less thaent[four]
years or having assets of less thal® $nillion, a business plan must
be developed that reflects, among other items, net worth projections
consistent with the following: [$506,000 shalt set aside 10 per eentum
of gross income until the regular reserve shall equa 7-1/2 per centum
of the total of outstanding loans and risk assets; then 5 per centum
of gross income until the regular reserve shal equal 10 per centum
of the total of outstanding loans and risk assets.]

(A) 2.0% net worth ratio by the end of the third year
of operation;

(B) 3.5% net worth ratio by the end of the fifth year
of operation;

(C) 6.0% net worth retio by the end of the seventh
year of operation; and

(D) 7.0% net worth ratio by the time it reaches $10
million in total assets or by the end of the tenth year of operation,
which ever is shorter.

in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Net worth means the retained earnings balance of
the credit union as determined under generally accepted accounting
principles. Retained earnings consists of undivided earnings, regular

(3) Whenever the & worth ratio [regular F&sewe] falls
below 7.0% [the stated per centum of the total of loans

and risk assets], the regular reserve [H] shall be replenished by regular

contributions in such amounts assdribed in paragraph (1) of this
subsection [may be needed to maintain the stated reserve goalg].
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(4) Special reserves.

In addition to the regular reserve,

(C) any changesto the credit union’s board of directors

special reserves to protect the interest of members may be established senior management gtaff must receive the prior written approval
by board resolution or by order of the commissioner, from currentof the commissioner.

income or from undivided earnings. In lieu of establishing a special
reserve, the commissioner may direct that all or a portion of the
undivided earnings and any other reserve fund be restricted.

either case, such directives must be given in writing and state with

reasonable specificity the reasons for such directives.

(5 Insuring organization's capital requirements. As
applicable, a credit union shall dso comply with any and al capital
requirements imposed by an insuring organization as a condition to
maintain insurance on share and deposit accounts.

[(b) Reservesto be used only as follows:]
[(1) to charge off uncollectible loans;]
[(2) to make other distributions as allowed by law and
approved by the commissioner}
(¢) Net Worth Restoration Plan.

(1) When a credit union’s net worth ratio falls below
6.0%, it must submit a plan to restore and maintain its net worth
ratio at the 7.0% minimum reguirement.

(2) The net worth restoration plan must be submitted to
the department within 45 calendar days of the occurrence. At a
minimum, the plan shall include the following:

(A) reasons why the net worth ratio fell below the
minimum reguirement;

(B) descriptions of steps to be taken to restore net
worth to the minimum requirement within specific time frames,

(C) actions to be taken to maintain the net worth ratio
at the minimum required level and increase it thereafter;

(D) balance sheet and income projections, including
assumptions, for the current calendar year and one additional calendar

year; and

(E) certification from the board of directors that it will
follow the proposed plan if approved by the department.

(3) For the purposes of this subsection, a credit union must
determine its net worth no less frequently than once each calendar
guarter. The effective date or date of occurrence for a credit union’s
net worth ratio which fals below 6.0% shall be the most recent to
occur of:

(A) the last day of the calendar month following the
end of the caendar quarter; or

(B) the date the credit union’s net worth ratio is
recaculated by or as aresult of its most recent examination.

(4) If acredit union failsto submit a net worth restoration
plan; or the plan submitted is not deemed adequate to either restore
net worth or restore net worth within a reasonable time; or the credit
union fails to implement its approved net worth restoration plan,
the department may impose the following administrative sanctions
in addition to, or in lieu of, any other authorized regulatory action:

(A) al unencumbered reserves, undivided earnings,
and current earnings are encumbered as special reserves;

(B) dividends and interest refunds may not be de-
clared, advertised, or paid without the prior written approval of the
commissioner; and

[{e) For the purpose of establishing the reserves, all assets

Ir?eeepttheieuewmgshaubeeensdepednd(essets}

[(1) cash on hand;}

[(2) deposits and/or shares in federaly or state-insured
banks, savings and loan associations, and credit unions that have a
remaining maturity of five years or less]}

[(3) assets that have aremaining maturity of five years or
less and are insured by, fully guaranteed as to principa and inter-
est by, or due from the United States Government, its agencies, the
Federal National Mortgage Association, Federal Home Loan Mort-
gage Corporation or the Government National Mortgage Association.
Collateralized mortgage obligations that are comprised of government
guaranteed mortgage loans shall be included in this asset category;}

[(4) loans to other credit unions that have a remaining
maturity of five years or less;}

[(5) sudent loans insured under the provisions of Title
1V, Part B of the Higher Education Act of 1965 (20 United States
Code 81071 et seq) or similar state insurance programs that have a
remaining maturity of five years or less}

[(6) loans that have a remaining maturity of five years or
less and are fully insured or guaranteed by the Federd or a date
government or any agency of either;}

[(7) sharesor depositsin acorporate credit union that have
a remaining maturity of five years or less, other than Membership
Capital Share Deposit accounts. A corporate credit union is defined
as a credit union that:}

[(A) is operated primarily for the purpose of serving

it unions]

[(B) is designated by the National Credit Union Ad-
ministration as a corporate credit union; and]

HCS)  Hmits natural person members to the miRimuUM
required by state or federal law to charter and operate the eredit
uRteR}
which deal exclusively in investments authorized by the Federal
Credit Union Act that are either carried at the lower cost or market;
or are marked to market value monthly;}

[(9) prepaid expenses}
[(10) accrued interest on non-risk investments;}

[(11) loansfully secured by a pledge of shares or deposits
in the eredit union, equal to and maintained to at least the amount of

the loan outstanding;]
unions and guaranteed by the National Credit Union Administration;]
[(13) National Credit Union Share Insurance Fund Guar-
anty Accounts;}
[(14) investments in shares of the National Credit Union
Admiant%aHenGen&raH;rqwd&yFaeﬂM
and (7) of this subsection with maturities greater than five years are
exempt from risk assets if the asset is being carried on the credit
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union’s records at the lower of cost or market, or are being marked
to market value monthly;]

[(16) assets included in paragraphs (2); (3); (4): (5): (6):
criteria, irrespective of whether or not the asset is being carried on
the credit union’s records at the lower of cost or market, or are being
marked to market value monthly:}

[(B) the interedt rate of the instrument is less than the
maximum aHowable interest rate for the instrument on the date of the
required reserve transfer;}

[(C) the interest rate of the instrument varies directly
as a multiple of the change in the related index;}
parking lot, or any other facility or real estate where the credit union
transacts business;}

(d) Revised business plan for new credit unions. A credit
union that has been in operation for less than ten years or has assets
of less than $10 million shdl file a written revised business plan
within 30 calendar days of the date the credit union’s net worth ratio
has failed to increase consistent with its then-present business plan.
Failure to submit a revised business plan; or submission of a plan not
deemed adequate to either increase net worth or increase net worth
within a reasonable time; or failure of the credit union to implement
its revised business plan, may trigger the regulatory actions described
in subsection (c)(4) of this section.

(e) Unsafe practice. Any credit union which has less than
a 6.0% net worth ratio may be deemed to be engaged in an unsafe
practice pursuant to 8122.255 of the Finance Code, except that such
a credit union which has entered into and is in compliance with a
written agreement or order with the department or is in compliance
with a net worth restoration or revised business plan approved by
the department to increase its net worth ratio will not be deemed
to be engaged in an unsafe practice on account of its inadequate
capitd structure. The department is not precluded from taking
enforcement action against a credit union with capital above the
minimum requirement if the specific circumstances deem such action

to be appropriate.
This agency hereby certifies that the proposal has been re-

viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002911

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

7 TAC §891.902

The Texas Credit Union Commission proposes an amendment
to 891.902 relating to dividends. The proposed amendment
requires credit unions in a troubled condition to seek written
approval of the commissioner to pay dividends.

The amendment to the rule is proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years.) Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

Ms. Pool has also determined that for each year of the first
five years the proposed amended rule is in effect, the public
benefits anticipated as a result of enforcing the rule will be that
further deterioration in the net worth of a credit union could
be prevented if it is determined that a moratorium on dividend
payments is in the best overall interests of that credit union’s
members. There is no anticipated effect on small businesses
as a result of adopting the proposal. There could be an
economic cost to credit unions that are required to comply with
the amendment as a result of its future adoption, given the
potential that credit union members may close their accounts if
a credit union could not pay dividends on their shares. Given
that the decision to prohibit the payment of dividends would be
made on at least a quarterly basis based on each credit union’s
particular circumstances, a specific cost cannot be identified at
this time.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas, 78752-1699.

The amendment is proposed under the provisions of §123.208
of the Texas Finance Code that are interpreted to authorize the
Credit Union Commission to adopt rules governing dividend and
interest payments as necessary to protect members’ interests
and preserve the solvency of a credit union.

The specific sections affected by these proposed amendments
are Texas Finance Code §8122.103, 122.104, and 123.208.

§91.902. Dividends.

(@) Prior written approval of the commissioner must be
obtained for the payment of dividends when the credit union is subject

to a cease and desist orderis otherwise notified that it is deemed
to be in a troubled condition.

(b) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002912
Harold E. Feeney
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Commissioner

Credit Union Department

Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

¢ ¢ ¢

Subchapter J. CHANGES IN CORPORATE

STATUS
7 TAC §91.1004

The Texas Credit Union Commission proposes amendments
to §91.1004 relating to the conversion of a charter. The
proposed amendments, if adopted, make the provisions of this
rule applicable to a credit union that desires to convert to
another type of financial institution and prescribe the conditions
necessary for the commissioner’s approval.

The amendment to the rule is being proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years.) Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

Ms. Pool has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be that credit
unions wishing to convert will charters will have procedures to
follow in pursuing the conversion. There is no anticipated effect
on small businesses as a result of adopting the proposal. There
is no economic cost anticipated on entities that are required to
comply with the amendment as a result of its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas, 78752-1699.

The amendment is proposed under the provisions of §§122.201,
122.202, and 122.203 of the Texas Finance Code. Section
122.201 is interpreted as authorizing the Credit Union Commis-
sion to adopt rules facilitating the conversion of a state credit
union to a federal credit union. Section 122.202 is interpreted as
authorizing the Credit Union Commission to adopt rules facilitat-
ing the conversion of a state credit union to a state credit union
organized under the laws of another state. Section 122.203
is interpreted as authorizing the Credit Union Commission to
adopt rules facilitating the conversion of a federal or out-of-state
credit union to a Texas state credit union.

The specific sections affected by these proposed amendments
are Texas Finance Code §8122.201, 122.202, and 122.203.

891.1004. Conversion of Charter.

(@) Change of charter [State to federal]. A credit union

authorized to do business under the Act may convert to a feder

credit union @ another type of financial institution upon completion
of the following requirements:

(1) the proposal for charter conversion is approved by a
majority vote of the board of directors;

(2)-(5) (No change.)

(b) Approval. The commissioner shall approve the conver-
sion if al of the conditions required by this section have been met,
unless the commission determines the conversion is being made to
circumvent a pending supervisory action that is about to be or has
been initiated by the commissioner because of a concern over the
safety and soundness of the credit union.

(c) [(b)] Federal to State of Texas or Foreign State to State
of Texas.

(1) A federal credit union or a credit union chartered
by a foreign State may convert to a credit union chartered by the
State of Texas pursuant to the Act upon completion of the following
requirements:

(A) submission of a complete application to the de-
partment on a form prescribed by the commissioner;

(B) furnishing evidence to the commissioner that the
National Credit Union Administration in the case of a federal credit
union, or the principal regulatory agency of the state of incorporation
in the case of a credit union chartered by a foreign state, has no
objection to the conversion proposal;

(C) prior to the approval, the commissioner is granted
by the applicant permission to perform an examination of the
applicant and to collect a fee for the examination comparable to that
required for examinations of credit unions chartered pursuant to the
Act. The commissioner may waive the examination or fee if he finds
good cause to do so;

(D) the chief elected official and secretary of the
applicant credit union shall submit to the commissioner a certification
confirming that the conversion procedure has been completed in a
manner satisfactory to the National Credit Union Administration in
the case of a federal credit union, or to the principal regulatory agency
of the state of incorporation in the case of a credit union chartered
by a foreign state;

(E) evidence is furnished to the commissioner that the
applicant will establish or relocate its principal place of business to a
specific location in the State of Texas within six months from the date
of approval of its conversion. Failure to complete the establishment
or relocation of its principal place of business as provided herein
within the six-month period shall effect the automatic expiration of
approval of the conversion unless the commissioner grants, in writing,
an extension of the six-month period or waives the condition for good
cause; and

(F) the commissioner finds that the applicant is finan-
cially sound, has no supervisory problems, and will conduct its oper-
ations in the State of Texas in accordance with the intent and purpose
of the Act.

(2) The conversion will become effective upon the date
of issuance of a charter by the commissioner or on a stipulated date
within 90 days thereafter.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Afiled with the Office of the Secretary of State, on April 21, 2000.

TRD-200002913
Harold E. Feeney
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Commissioner

Credit Union Department

Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

¢ ¢ ¢
7 TAC §91.1110

The Texas Credit Union Commission proposes amendments to
§91.1110 relating to share and deposit insurance requirements.
The proposed amendments, if adopted, mandate that a credit
union obtain share insurance as provided in Chapter 95 of
this titte. The amendments would also allow, subject to the
commissioner’s approval and conditions, a credit union to offer
uninsured membership shares that would be subordinated to all
other claims.

The amendments to the rule are proposed as a result of the
general rule review mandated by the Government Code and
General Appropriations Act. (Both contain provisions requiring
state agencies to review and consider for readoption each of
their rules every four years). Notice of Intention to Review
Chapter 91 rules was published in the Texas Register on
February 4, 2000 (25 TexReg 823) for the purpose of accepting
public comment. No comments have been received. However,
the Commission has determined from its review of Chapter 91
that a need continues to exist for this rule as amended.

Lynette Pool, Deputy Commissioner, has determined that there
will be no fiscal implications for state or local government as a
result of enforcing or administering the proposed amended rule.

Ms. Pool has also determined that for each year of the first five
years the proposed amended rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be that this
rule will conform to Chapter 95 of this title, therefore eliminating
potential confusion among credit unions as to share and deposit
insurance requirements. There is no anticipated effect on small
businesses as a result of adopting the proposal. There is no
economic cost anticipated on entities that are required to comply
with the amendment as a result of its future adoption.

Written comments on the proposal must be submitted within
45 days after its publication in the Texas Register to Lynette
Pool, Deputy Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas, 78752-1699.

The amendment is proposed under the provisions of §15.410
of the Texas Finance Code, which is interpreted as authorizing
the Credit Union Commission to adopt rules requiring a credit
union to provide share and deposit insurance protection for
credit union members and depositors.

The specific section affected by these proposed amendments
is Texas Finance Code §15.410.

§91.1110. Sharera Deposit hsurance [Guaranty] Requirements.

(@ All credit unions in the State of Texas shall obtain

[federal] share insurance saprovided in Chapter 95 of this title
(pertaining to Insurance Requirements) [from National Credit Union
= H I

(b) With the approval of the commissioner and if recognized
by its insuring organization, a credit union may, from time to time
as determined by its board of directors, issue uninsured membership
shares which are subordinate to all other claims, including creditors,
shareholders and the insuring organization. The commissioner may

approve the issuance of such accounts conditioned upon specific
requirements being met.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002914

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 837-9236

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

Part 14. TEXAS OPTOMETRY BOARD

Chapter 273. GENERAL RULES
22 TAC §273.4

The Texas Optometry Board proposes amendments to §273.4 in
order to implement the amendments to article 4552-1.03 made
by H.B. 1051, 76th Legislature, Regular Session, by setting an
application fee for the optometric glaucoma specialist license.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the amend-
ments are in effect, there will be no fiscal implications for lo-
cal governments as a result of enforcing or administering the
amendments. Ms. Ewald has also determined that for the first
five-year period the amendments are in effect, the fiscal impli-
cations for state government as a result of enforcing or admin-
istering the rule is a probable additional revenue of $29,200 the
first year, $19,250 the second year, and $12,500 for each year
thereafter which is offset by probable expenses of $27,319 for
the first year, $3,712 for the second year, and $3,150 for each
year thereafter of the first five year period. The Board forecast
and based the fee amount on the projection that one-third of
the Texas resident therapeutic optometrists, or 584 individuals,
will apply for licensure the first year, two-thirds of that number,
or 385, the second year, and 150 current license holders and
100 new graduates each year thereafter.

Lois Ewald also has determined that for each of the first
five years the amendments are in effect, the public benefit
anticipated as a result of enforcing the amendment is that the
costs of licensing optometric glaucoma specialist are borne
by the license applicants. It has also been determined that
therapeutic optometrists who choose to apply for the voluntary
additional licensure will be required to pay the $50 application
fee. Those therapeutic optometrists obtaining the optometric
glaucoma specialist license will then be able to treat an
additional class of patients. The amendment does not impose
any duties on small and micro businesses. Should a therapeutic
optometrist voluntarily decide to obtain this additional licensure,
the application fee is the same for each licensee. Therefore
no adverse economic effect on small or micro businesses is
forecast pertaining to the voluntary decision to obtain a new
license. The Board solicits comments regarding any possible
disparate economic impact on small or micro businesses.
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Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The amendment is proposed under the Texas Optometry Act,
Texas Occupations Code, 8351.151, 8351.152, and Texas
Revised Civil Statutes, article 4552-1.03. The amendment
affects §351.152.

The Texas Optometry Board interprets §351.151 as authoriz-
ing the adoption of procedural and substantive rules for the
regulation of the optometric profession. The Board interprets
§351.152 as authorizing the adoption of fees. The Board inter-
prets article 4552-1.03 as authorizing the licensure of optomet-
ric glaucoma specialists.

§273.4. Fees (Not Refundable).

may administer and prescribe. The rule amendments add
cross references to new rules and change citations to laws now
codified in the Occupations Code.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the amend-
ments are in effect, there will be no fiscal implications for state
and local governments as a result of enforcing or administering
the amendments.

Lois Ewald also has determined that for each of the first five
years the amendments are in effect, the public benefit antici-
pated as a result of enforcing the amendments is that thera-
peutic optometrists will know which drugs they are authorized
to administer and prescribe. It has also been determined that
the amendments do not impose any costs for optometrists to
comply with the rule. The amendments do not impose any new
duties on small and micro businesses. Therefore no adverse
economic effect on small or micro businesses is forecast. The

(a) Examination Fee $150.00
(b) Initial Therapeutic License3H.00

Board solicits comments regarding any possible disparate eco-
nomic impact on small or micro businesses.

(c) Provisional License #.00 Comments on the proposal may be submitted to Lois Ewald,
__ . Executive Director, Texas Optometry Board, 333 Guadalupe
(d) Limited Faculty License 0.00 Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
(e) Duplicate License (lost, destroyed, or name changefor furnishing comments is 30 days after publication in the Texas
$25.00 Register.

(f) Duplicate/Amended Renewal Certificate (lost, destroyed,The amendment is proposed under the Texas Optometry Act,
inactive, active) $5.00 Texas Occupations Code, §351.151 and Texas Revised Civil
(9) License Renewal $150.00 Statutes, article 4552-1.03. The amendment affects article

4552-1.03.
(h) Late fees (for all renewals, one to 90 dayZp®0 The Texas Optometry Board interprets §351.151 as authorizing
(i) Late fees (for all renewals, 90 days to 1 yeatp®.00

the adoption of procedural and substantive rules for the regula-
. . .. tion of the optometric profession. The Board interprets article
() Late fees (for all renewals with delayed continuing P p b

education) $150.00

4552-1.03 as defining the drugs available for administering and
prescribing by therapeutic optometrists.
(k) Therapeutic Certification Application8.00 §280.5. Prescription and Diagnostic Drugs for Therapeutic Optom-
() Duplicate TherapeuticroOptometric Glaucoma Specialist etry
Certificate (lost, destroyed)2$.00

(m) License Without Examination Fee $300.00

(n) Optometric Glaucoma Speciaist License Application
$50.00

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002717

Lois Ewald

Executive Director

Texas Optometry Board

Proposed date of adoption: July 14, 2000

For further information, please call: (512) 305-8502

(@) A [eertified] therapeutic optometrist may administer and
prescribe any drug authorized by the Texas Optometry Aetti@s
1.02 and 1.03] Articles 4552-1.02 and 1.03, as amended by House
Bill 1051, 76th Legidature, Regular Session.

(b) As specified in the Texas Pharmacy Acb68.008 and
§563.002, Texas Occupations Code [Texas Civil Statutes; Article
4542a-1)], written prescriptions shall be on a form which contains two
signature lines of equal prominence, side by side, at the bottom of the
form. Under either signature line shall be printed clearly the words
"product selection permitted”, and under the other signature line shall
be printed clearly the words "dispense as written." A therapeutic
optometrist shall communicate dispensing instructions to a pharmacist
by signing on the appropriate line. If the therapeutic optometrist does
not clearly indicate that the prescription drug shall be dispensed as
ordered, the pharmacist may substitute a generically equivalent drug
product in compliance with the Texas Pharmacy Act.

L4 L4 L4 (c) All prescriptions shall contain the following information:
Chapter 280. THERAPEUTIC OPTOMETRY (1) the date of issuance;
22 TAC §280.5 (2) the name and address of the patient for whom the drug

is prescribed;
The Texas Optometry Board proposes amendments to §280.5 in ) .
order to implement the amendments to article 4552-1.03 made _ (3) the name, strength, and quantity of the drug, medicine,
by H.B. 1051, 76th Legislature, Regular Session, including the ~ OF device prescribed;
addition of antivirals to list of drugs that therapeutic optometrists
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(4) the directions for use of the drug, medicine, or device (K) mucolytic;

prescribed; (L) mydriatic: sympathomimetic (Alpha 1 agonists

(5) the name and address of the therapeutic optometrist;only);

(6) the written signature of the prescribing therapeutic (M) vasoconstrictor: sympathomimetic (Alpha 1 ago-
optometrist; and nists only)

(7) the license number of the prescribing therapeutic (N) antivirals.
optometrist including the-ftified] therapeutic designation. (h) The authority of an optometric glaucoma specialist to

(d) - (f) (No change.) prescribe antiglaucoma drugs is defined in §280.10. The following

(G) A therapeutic optometrist may administer and prescribeare those drugs which are classified_ as antiglaucoma drugs and may
not be used P a therapeutic optometrist in a manner that was not
permitted by law on August 31, 1991:

(1) Pilocarpine 1%-10%

(2) Carbachol 0.75%-3%
(3) appropriate topical pharmaceutical agents used for (3) Carteolol

diagnosing and treating visual defects, abnormal conditions, and
diseases of the human eye and adnexa, which are included in (4) Epinephrine 0.25%-2%
the following classifications or are combinations of agents in the (5) Dipivefrin 0.1%
classifications. No drug falling within one of the following categories P 70
may be used for the treatment of glaucoma in a manner that was not (6) Betaxolol 0.5%
permitted by law on August 31, 1991: (7) Levobunolol 0.5%

(8) Metipranolol 0.3%

(9) Timolol 0.25%-0.5%

(10) Physostigmine 0.25%-0.5%

(11) Demecarium 0.125%-0.25%

(12) Echothiophate 0.03%-0.25%

(13) Isoflurophate 0.25%
(i) (No change.)
() A therapeutic optometrist may possess and administer

all:
(1) ophthalmic devices;
(2) over-the-counter oral medications; and

(A) anti-allergy:

(i) antihistamine;

(i) membrane stabilizer;
(B) anti-fungal:

(i) imidazoles;

(i) polyenes;
(C) anti-infective:

(i) aminoglycoside;

(i) anti-cell membrane; cocaine eye drops for diagnostic purpose. The cocaine eye drops
(i) anti-cell wall synthesis; must be no greater than 10 percent solution in prepackaged liquid
’ form.

(iv) ant-DNA synthesis; (1) A therapeutic optometrist must observe all require-

(v) anti-protein synthesis (excluding chlorampheni- ments of the Texas Controlled Substances Act, the Health and Safety

col); Code, Chapter 481, and all requirements of the Texas Department of
. . . Public Safety (DPS) Drug Rules, in making application and main-
(Vi) ant-ACHase; taining renewal of a United States Drug Enforcement Administration

(vii) cephalosporin; (DEA) registration number for possession of the cocaine eye drops,

(viii) agents affecting intermediary metabolism; a Schedule II controlled substance.

(2) A therapeutic optometrist must obtain a registration
number from the DPS for the principal office of practice. Application
(i) nonsteroidal anti-inflammatory drug (NSAID); may be made for a separate registration for the practice of optometry
at a satellite office but all requirements of this rule shall apply in all
locations.

(D) anti-inflammatory:

(ii) steroid;
(E) antiseptic; (3) The therapeutic optometrist must use the required
(F) chelating agent; DEA form for the purchase of the cocaine eye drops and shall
maintain a complete and accurate record of purchases (to include
samples received from pharmaceutical manufacturer representatives)
(H) cycloplegic: parasympatholytic; and administration of controlled substances. The maximum amount
to be purchased and maintained in an office of practice shall be no
more than two vials, one opened and one in inventory.

(G) chemical cautery;

() hyperosmaotic;
(J)  miotic: (4) The recordkeeping listed in this section shall be
(i) anti-ACHase; subject to inspection at all times by the Texas Department of Public
Safety, the U.S. Drug Enforcement Administration, and the Texas

(i) - parasympathomimetic; Optometry Board and any officer or employee of the governmental
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agencies shall have the right to inspect and copy records, reporten a small or micro business. The Board solicits comments
and other documents, and inspect security controls, inventory ancegarding any possible disparate economic impact on small or
premises where such cocaine eye drops are possessed or administeragtro businesses.

(5) Minimum security controls shall be established to Comments on the proposal may be submitted to Lois Ewald,
include but not limited to: Executive Director, Texas Optometry Board, 333 Guadalupe
(A) establishing adequate security to prevent unauthoStreet, Suite 2-420, Austin, Texas 78701-3942. The deadline
. , ; for furnishing comments is 30 days after publication in the Texas
rized access and diversion of the controlled substance, Register

(B) during the course of business activities, not allow-
ing any individual access to the storage area for controlled substanc
except those authorized by the therapeutic optometrist,

The amendment is proposed under the Texas Optometry Act,
$8xas Occupations Code, §351.151, 8351.155 and §351.403.
The amendment affects §351.155 and §351.403.

(C) storing the controlled substance in a securely . o
locked, substantially constructed cabinet or security cabinet whic The Texas Optometry Board interprets §351.151 as authoriz

shall meet the requirements under the DPS Drug Rules ing the adoption of procedural and substantive rules for the
q 9 ' regulation of the optometric profession. The Board interprets

(D) not employ in any manner an individual that would 8351.155 and §351.403 as authorizing rules to prevent mis-
have access to controlled substances who has had a federal or stiading advertising.

application for controlled substances denied or revoked, or have be%hSO.G. Advertising by i ic] Optometrists.
I

convicted of a felony offense under any state or federal law relatin L : ; h

: advertising must be in compliance with the Texas Optometry Act,
to controlled substances or been convicted of any other felony, o 185351155 and 351.408. Any advertising regarding services
have been a licensee of a health regulatory agency whose license k@?fg 'd. db o Y ng reg gb fal
been revoked, canceled, or suspended. 0 be provided by {atherapedtic] an optometrist must not be alse,

deceptive, or misleading fnd may state “Certified as a

(6) Failure of the therapeutic optometrist to maintain strict Optometrist by the Texas Optometry Board:"]. Use of the term "board
security and proper accountability of controlled substance shall beertified" or any smilar word or phrase dencting certification or

deemed to be a violation of the Texas Optometry Act4-g4]
§351.501 and 8351.551.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’'s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002716

Lois Ewald

Executive Director

Texas Optometry Board

Proposed date of adoption: July 14, 2000

For further information, please call: (512) 305-8502

¢ ¢ ¢

22 TAC §280.6

The Texas Optometry Board proposes amendments to §280.6
in order to distinguish between licensure and certification
and thus prevent misleading advertising language regarding
certification by organizations separate from the Board. The
rule amendments change citations to laws now codified in the
Occupations Code.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the amend-
ments are in effect, there will be no fiscal implications for state
and local governments as a result of enforcing or administering
the amendments.

Lois Ewald also has determined that for each of the first
five years the amendments are in effect, the public benefit
anticipated as a result of enforcing the amendments is that
potential patients will have a clear understanding of the license
holder’'s practice authority. It has also been determined that
the amendments may impose a minimal cost for some license
holders who may be required to change advertising statements
upon replacing an advertisement or reprinting, but the actual
costs related to compliance with the rule are predicted to be
minimal. This change is not predicted to place a greater burden

specidization congtitutes misleading or deceptive advertising unless
the advertising includes the name of the organization that has
conferred the certification or specialization. The Texas Optometry
Board does not confer certifications or specializations.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002715

Lois Ewald

Executive Director

Texas Optometry Board

Proposed date of adoption: July 14, 2000

For further information, please call: (512) 305-8502

¢ ¢ ¢
22 TAC §280.8

The Texas Optometry Board proposes new §280.8 in order
to implement the licensure of optometric glaucoma specialists
as authorized by the amendments to article 4552-1.03 made
by H.B. 1051, 76th Legislature, Regular Session. The new
rule defines the education, examination, and clinical skills
requirements for licensure.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the new rule is
in effect, there will be no fiscal implications for state and local
governments as a result of enforcing or administering the rule.

Lois Ewald also has determined that for each of the first five
years the new rule is in effect, the public benefit anticipated as a
result of enforcing the new rule is that the public will be assured
that only qualified therapeutic optometrists meeting all of the
specific statutory standards will be licensed to treat glaucoma.
It has also been determined that therapeutic optometrists who
choose to apply for the voluntary additional licensure will
be required to take and pay for an educational course and
examination. Those therapeutic optometrists obtaining the
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optometric glaucoma specialist license will then be able to treat
an additional class of patients. The new rule does not impose
any duties on small and micro businesses. Should a therapeutic
optometrist voluntarily decide to obtain this additional licensure,
the costs associated with the new license are predicted to be
the same for each licensee. Therefore no adverse economic
effect on small or micro businesses is forecast pertaining to the
voluntary decision to obtain a new license. The Board solicits
comments regarding any possible disparate economic impact
on small or micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The new rule is proposed under the Texas Optometry Act, Texas
Occupations Code, 8351.151 and Texas Revised Civil Statutes,
articles 4552-1.03 and 1.03A. The new rule affects article 4552-
1.08.

The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The Board interprets articles
4552-1.03 and 1.03A as defining the requirements for licensure
as an optometric glaucoma specialist.

§280.8. Optometric Glaucoma Specialist:
Examination and Clinical Sills Evaluation.

(8 Education Required.

(1) Successful completion of at least 30 classroom hours
of board approved postgraduate course work in glaucoma diagnosis
and treatment and pharmacology of approved oral and antiglaucoma
drugs is required for licensure as an optometric glaucoma specialist.
The applicant must provide documentation of successful completion
of course work.

Required Education,

(2) To be acceptable, courses of classroom hours must re-
ceive prior approval by the board. Approved courses may be given
only by accredited colleges and schools of optometry or via other ed-
ucational programs approved by the board. Successfully completed
classroom hours may be used to satisfy the continuing education re-
guirements for that year.

(b) Examination. Each applicant for licensure as an optomet-
ric glaucoma specialist shall have passed, with a grade of 75 or above,
a Board approved examination covering the 30 classroom hours de-
fined in this rule. The examination must have received prior approval
by the board. The applicant must provide documentation of passing
the examination. Examinations given by accredited schools of op-
tometry or medicine covering the subjects described in the Board's
Resolution dated April 14, 2000, are hereby approved.

(c) Clinical Skills Evaluation. Each applicant for licensure
as an optometric glaucoma speciaist shall submit a sgned and dated
certification prepared by alicensed ophthalmologist. The certification
shall confirm the demonstration by the applicant in an adequate and
appropriate manner, as directly observed by the ophthalmologist, of
the following sKills:

(1) tonometry,
(2) gonioscopy,
(3) dlit lamp examination,

(4) optic nerve examination/fundus, and

(5) interpretation of visual fields.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002714

Lois Ewald

Executive Director

Texas Optometry Board

Proposed date of adoption: July 14, 2000

For further information, please call: (512) 305-8502

¢ ¢ ¢
22 TAC §280.9

The Texas Optometry Board proposes new §280.9 in order to
implement the licensure of optometric glaucoma specialists as
authorized by the amendments to article 4552-1.03 made by
H.B. 1051, 76th Legislature, Regular Session. The new rule
sets out the application process, including the application fee,
and the requirements for displaying the license.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the new
rule is in effect, there will be no fiscal implications for local
governments as a result of enforcing or administering the rule.
Ms. Ewald has also determined that for the first five-year
period the new rule is in effect, the fiscal implications for state
government as a result of enforcing or administering the rule is
a probable expense of $27,319 for the first year, $3,712 for the
second year, and $3,150 for each year thereafter of the first five
year period. This will be offset by probable additional revenue of
$29,200 the first year, $19,250 the second year, and $12,500 for
each year thereafter as a result of the application fee imposed
by the new rule. The Board forecast and based the fee amount
on the projection that one-third of the Texas resident therapeutic
optometrists, or 584 individuals, will apply for licensure the first
year, two-thirds of that number, or 385, the second year, and
150 current license holders and 100 new graduates each year
thereafter.

Lois Ewald also has determined that for each of the first five
years the new rule is in effect, the public benefit anticipated
as a result of enforcing the new rule is that the public will
be assured that only qualified therapeutic optometrists meeting
all of the specific statutory standards will be licensed to treat
glaucoma. It has also been determined that therapeutic
optometrists who choose to apply for the voluntary additional
licensure will be required to pay the $50 application fee. Those
therapeutic optometrists obtaining the optometric glaucoma
specialist license will then be able to treat an additional class of
patients. The new rule does not impose any duties on small and
micro businesses. Should a therapeutic optometrist voluntarily
decide to obtain this additional licensure, the application fee is
the same for each licensee. Therefore no adverse economic
effect on small or micro businesses is forecast pertaining to the
voluntary decision to obtain a new license. The Board solicits
comments regarding any possible disparate economic impact
on small or micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
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for furnishing comments is 30 days after publication in the Texas
Register.

The new rule is proposed under the Texas Optometry Act, Texas
Occupations Code, 8351.151 and 8351.152 and Texas Revised
Civil Statues, article 4552-1.03. The new rule affects article
4552-1.03.

The Texas Optometry Board interprets §351.151 as authoriz-
ing the adoption of procedural and substantive rules for the
regulation of the optometric profession. The Board interprets
§351.152 as authorizing the Board to set fees and article 4552-
1.03 as defining the requirements for licensure as an optometric
glaucoma specialist.

§280.9. Application for Licensure as Optometric Glaucoma Special -
ist.

(@ A licensed therapeutic optometrist must submit a com-
pleted application on forms provided by the Texas Optometry Board
(board) to be €ligible for licensure as an optometric glaucoma spe-
cialist. An optometric glaucoma specialist may:

(1) administer and prescribe appropriate medications by
topical or oral means for the purpose of diagnosing and treating visual
defects, abnormal conditions and diseases of the human vision system,
including the eye and adnexa, as set forth in §280.10, and

(2) treat glaucoma, as set forth in §280.10 and §280.11,
including the administration and prescribing of appropriate medica-
tions by topical, ora or parenta means.

(b) A completed application for license as an optometric
glaucoma specialist consists of an application form entirely filled out
by the applicant, sgned and notarized, and forwarded to the board
along with an application fee of $50. Proof of the required suc-
cessfully completed education, examination and clinical assessment
as set forth in §280.8 (relating to Required Education) must accom-
pany the application form. The Board may license the applicant as
an optometric glaucoma specialist provided the applicant submits a
completed application as defined in this rule, and provided that the
applicant is currently licensed and authorized to practice therapeutic
optometry in this state.

(¢) The license to practice as an optometric glaucoma
specidist must be displayed aong with al licenses in a conspicuous
place in the principal office where the optometrist practices.

(d) Designation of authority as a optometric glaucoma
speciaist will appear along with the optometrist’s license humber
in the format of the license numbers followed by the letter "T" and
"G." Such designation must appear whenever the license number is
required under board statutes or board rules.

(e) Inthe event the original certification islost or destroyed,
the board may issue a duplicate certificate; the person entitled thereto
must make written application to the board for a duplicate, under
affidavit setting forth that such certificate was lost or destroyed, and
the circumstances under which loss or destruction occurred. Should
the origina subsequently be found, it must be forwarded immediately
to the board and not used by the person to whom issued originally
or by any other person. A fee of $25 must be submitted to the board
along with the affidavit for the duplicate issue.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.
TRD-200002713

Lois Ewald

Executive Director

Texas Optometry Board

Proposed date of adoption: July 14, 2000

For further information, please call: (512) 305-8502

¢ ¢ ¢
22 TAC §280.10

The Texas Optometry Board proposes new §280.10 in order to
implement the practice of optometric glaucoma specialists as
authorized by the amendments to article 4552-1.03 made by
H.B. 1051, 76th Legislature, Regular Session. The new rule
defines the classes and permitted uses of drugs by optometric
glaucoma specialists.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the new rule is
in effect, there will be no fiscal implications for state and local
governments as a result of enforcing or administering the rule.

Lois Ewald also has determined that for each of the first five
years the new rule is in effect, the public benefit anticipated
as a result of enforcing the new rule is that the public will
be assured that optometric glaucoma specialists will properly
prescribe and administer only those drugs authorized by statute.
It has also been determined that the rule does not impose
any additional costs for optometric glaucoma specialists. The
new rule does not impose any new duties on small and micro
businesses. Therefore no adverse economic effect on small
or micro businesses is forecast. The Board solicits comments
regarding any possible disparate economic impact on small or
micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The new rule is proposed under the Texas Optometry Act, Texas
Occupations Code, 8351.151 and Texas Revised Civil Statutes,
article 4552-1.03. The new rule affects article 4552-1.03.

The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The Board interprets article
4552-1.03 as defining the requirements for the administering
and prescribing of drugs by optometric glaucoma specialists.

§280.10. Optometric Glaucoma Specialist: Administration and
Prescribing of Oral Medications and Anti-Glaucoma Drugs.

(& _An optometric glaucoma specialist may administer and
prescribe any drug authorized by the Texas Optometry Act, Article
4552-1.03, as amended by House Bill 1051, 76th Legidature, Regular
Session, in addition to those drugs that may be administered and
prescribed by a therapeutic optometrist.

(b) The requirements of §280.5 and the statutes cited in the
rule apply to the optometric glaucoma specialist’ s prescription orders,
the adminigtration of drugs in the optometric office and the labeling
of drugs supplied to patients.

(c) At least annually, the Texas Optometry Board shall pro-
vide to the Texas State Board of Pharmacy a list of the oral pharma-
ceutical agents and anti-glaucoma drugs which may be administered
and prescribed by an optometric glaucoma speciaist.

PROPOSED RULES May 5, 2000 25 TexReg 3905



(d) An optometric glaucoma specialist may administer and
prescribe, in addition to those drugs authorized by §280.5:

(1) appropriate oral pharmaceutical agents used for diag-
nosing and treating visual defects, abnormal conditions, and diseases
of the human vision system, including the eye and adnexa, which
are included in the following classifications or are combinations of
agents in the classifications:

(A) one ten-day supply of ora antibiotics,

(B) one 72-hour supply of ora antihistamines,

(C) one seven-day supply of oral nonsteroidal anti-
inflammatories;

(D) one three-day supply of any analgesic identified

in Schedules Ill, 1V, and V of 21 U.S.C. §812; and

(2) antiglaucoma drugs.

(6 _An optometric glaucoma specialist may administer
appropriate medications to treat a patient who has an anaphylactic
reaction in order to counteract the anaphylaxis. The optometric
glaucoma specialist shall immediately refer the patient to a physician.

(f) _Controlled Substances

(1) An optometric glaucoma specialist must observe al
reguirements of the Texas Controlled Substances Act, the Health and
Safety Code, Chapter 481, applicable federal law, and al requirements
of the Texas Department of Public Safety (DPS) Drug Rules, 37
T.A.C. Chapter 13, in making application and maintaining renewal of
a United States Drug Enforcement Administration (DEA) registration
number for possession and prescribing authority of the Schedule I,
1V, and V analgesic controlled substances.

(2) An optometric glaucoma specialist must obtain a reg-
istration number from the DPS for the principal office of practice. Ap-
plication may be made for a separate registration for the possession,
administration, and prescribing of controlled substances a a satellite
office but all requirements of this rule shall apply in al locations.

(3) The optometric glaucoma specialist shall include the
optometrist’s DEA number on al prescriptions for controlled sub-
stances.

(4) The record keeping listed in this section shall be
subject to inspection a al times by the Texas Department of
Public Safety, the U.S. Drug Enforcement Administration, and
the Texas Optometry Board and any officer or employee of the
governmental agencies shall have the right to inspect and copy
records, reports, and other documents, and inspect security controls,
inventory and premises where Schedule Ill, 1V, and V analgesic
controlled substances are possessed or administered.

(5 Minimum security controls shal be established to
include but not limited to:

(A) establishing adequate security to prevent unautho-
rized access and diversion of the controlled substance,

(B) during the course of business activities, not
allowing any individual access to the storage area for controlled
substances except those authorized by the optometric glaucoma

specidist,

(C) doring the controlled substance in a securely
locked, substantially constructed cabinet or security cabinet which
shall meet the requirements under the DPS Drug Rules, and

(D) not employ in any manner an individua that
would have access to controlled substances who has had a federal
or state application for controlled substances denied or revoked, or
have been convicted of a felony offense under any state or federal
law relating to controlled substances or been convicted of any other
felony, or have been a licensee of a hedth regulatory agency whose
license has been revoked, canceled, or suspended.

(6) Failure of the optometric glaucoma specidist to
maintain strict security and proper accountability of controlled
substance shall be deemed to be a violation of the Texas Optometry
Act, §351.501 and §351.551.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002712

Lois Ewald

Executive Director

Texas Optometry Board

Proposed date of adoption: July 14, 2000

For further information, please call: (512) 305-8502

¢ ¢ ¢
22 TAC §280.11

The Texas Optometry Board proposes new 8280.11 in order
to implement the practice of optometric glaucoma specialists
as authorized by the amendments to article 4552-1.03 made
by H.B. 1051, 76th Legislature, Regular Session. The new
rule defines treatment parameters for optometric glaucoma
specialists.

Lois Ewald, executive director of the Texas Optometry Board,
has determined that for the first five-year period the new rule is
in effect, there will be no fiscal implications for state and local
governments as a result of enforcing or administering the rule.

Lois Ewald also has determined that for each of the first five
years the new rule is in effect, the public benefit anticipated
as a result of enforcing the new rule is that the public will be
assured that optometric glaucoma specialists will practice in
accordance with the authority granted by statute. It has also
been determined that the rule does not impose any costs for
optometric glaucoma specialists to comply with the rule. The
new rule does not impose any new duties on small and micro
businesses. Therefore no adverse economic effect on small
or micro businesses is forecast. The Board solicits comments
regarding any possible disparate economic impact on small or
micro businesses.

Comments on the proposal may be submitted to Lois Ewald,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is 30 days after publication in the Texas
Register.

The new rule is proposed under the Texas Optometry Act, Texas
Occupations Code, 8351.151 and Texas Revised Civil Statutes,
article 4552-1.03. The new rule affects article 4552-1.03.

The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The Board interprets article
4552-1.03 as defining the authorized treatments available to op-
tometric glaucoma specialists.
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§280.11.
Specialist.

(8 An optometric glaucoma specialist may treat glaucoma
as directed by this rule.

(b) _Consultation with an ophthalmologist after an initial
diagnosis of glaucoma.

(1) Not later than the 30th day &fter the date of the
initial diagnosis of glaucoma, an optometric glaucoma specialist
shall engage in consultation with an ophthalmologist to develop an
individua treatment plan that is approved by the optometric glaucoma
specidist and ophthalmologist.

Treatment of Glaucoma by an Optometric Glaucoma

(20 The optometric glaucoma specidist shall inform
the patient diagnosed with glaucoma that the optometric glaucoma
specidist must have the diagnosis confirmed and comanaged by an
ophthalmologist of the patient's choosing or, if the patient does
not choose an ophthalmologist, an ophthamologist practicing in
the geographic area in which the optometric glaucoma specialist
practices.

(3) The parameters of the consultation shal be at
the discretion of the ophthadmologist but must a least include
confirmation of the diagnosis and a plan for comanagement of the
patient, including periodic review of the patient’s progress.

(c) Setting a target pressure on the initial diagnosis of
glaucoma
(1) On making an initid diagnosis of glaucoma, an
optometric glaucoma speciaist shall set a target pressure that is not
more than 80% of the initia intraocular pressure.

(2) If the optometric glaucoma specialist determines that
a patient’s glaucoma.is not responding appropriately to treatment, the
optometric glaucoma speciaist shall consult a physician by telephone,
fax, or another method. The patient’s glaucoma is considered to not
be appropriately responding to treatment if the patient fails to achieve
the target pressure within an appropriate time. If the physician
determines that the patient should be seen by the physician or an
appropriate specialist as a result of the consultation, the optometric
glaucoma specialist shall refer the patient to an ophtha mologist.

(d) Prescribing a beta blocker.

(1) Before an optometric glaucoma specialist may pre-
scribe a beta blocker, the optometric glaucoma specidist must take a
complete case higtory of the patient and determine whether the pa-
tient has had a physical examination within the 180 days preceding
the date of taking the history.

(2) If the patient has not had a physical examination or
if the patient has a history of congestive heart failure, bradycardia,
heart block, asthma, or chronic obstructive pulmonary disease, the
optometric glaucoma specialist shall refer the patient to a physician
for a physical examination before initiating beta blocker therapy.

() Referral to an ophthamologist.

(1) An optometric glaucoma specialist shdl refer a
patient to an ophthalmologist if:

(A) the patient is under 16 years of age and has been
diagnosed as having glaucoma;

(B) _the patient has been diagnosed as having acute
closed angle glaucoma;

(C) the patient has been diagnosed as having mdig-
nant glaucoma or neovascular glaucoma;

(D) the optometric glaucoma specialist determines
that a patient’s glaucoma is caused by a diabetic complication and,
after joint consultation with the physician treating the diabetes and an
ophthalmologist by telephone, fax, or another method, the physician
or ophthalmologist determines that the patient should be seen by the
physician or ophthalmologist; or

(E) the optometric glaucoma specialist determines that
a patient’s glaucoma is not responding appropriately to a treatment
as specified in this rule.

(2) The optometric glaucoma specialist may initiate
appropriate emergency treatment for a patient diagnosed with acute
closed angle glaucoma, but shall refer the patient to a physician in a

timely manner.

(3) _An optometric glaucoma speciaist who refers a
patient to a physician or specialist shall inform the patient that the
patient may go to any physician or speciaist the patient chooses.
This subsection does not prevent an optometric glaucoma specialist
from recommending a physician or specididt.

(4 The optometric glaucoma specialist shall maintain
physician reports in the patient’s records.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 17, 2000.

TRD-200002711

Lois Ewald

Executive Director

Texas Optometry Board

Proposed date of adoption: July 14, 2000

For further information, please call: (512) 305-8502

¢ ¢ ¢

Part 23. TEXAS REAL ESTATE COM-
MISSION

Chapter 537. PROFESSIONAL AGREEMENTS
AND STANDARD CONTRACTS
22 TAC 88537.11, 537.30, 537.31, 537.33, 537.42, 537.46

The Texas Real Estate Commission (TREC) proposes amend-
ments to 88537.11, 537.30, 537.31, 537.33, 537.42 and 537.46,
concerning standard contract forms. These amendments would
adopt by reference five revised contract forms to be used by
Texas real estate licensees.

Texas real estate licensees are generally required to use forms
promulgated by TREC when negotiating contacts for the sale
of real property. These forms are drafted by the Texas Real
Estate Broker-Lawyer Committee, an advisory body consisting
of six attorneys appointed by the President of the State Bar of
Texas and six brokers appointed by TREC. Two of the proposed
forms, TREC No. 23-4 and TREC No. 24-4, are contracts used
in the sale of new homes. These forms have been revised
to include statutory notices which builders will be required to
provide to buyers under new Chapter 27, Texas Property Code,
beginning September 1, 2000. Minor changes have been made
to the other three one-page forms to make them easier to read
or permit broader use of the forms.
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The amendment to 8537.11 would renumber the revised forms
in a list of forms promulgated by the commission.

The amendment to §537.30 would adopt by reference a re-
vised form TREC No. 23-4, New Home Contract (Incomplete
Construction). The form has been revised to include a notice
from Texas Property Code, Chapter 27. The notice advises the
buyer that the buyer must notify the builder by certified mail at
least 60 days prior to filing suit to recover damages from the
builder and must provide the builder with an opportunity to in-
spect the property and cure a construction defect. The form
also has been revised to clarify that the seller is responsible for
any "rollback" taxes or penalties imposed after closing due to
denial of a special use valuation on the property or a change in
the use of the property by the seller for periods prior to closing.
Information about insulation in the home has been transferred
to the new home contract form from an existing TREC adden-
dum, TREC No. 13-1, which would be repealed.

The amendment to 8537.31 would adopt by reference a revised
form TREC No. 24-4, New Home Contract (Completed Con-
struction). The form has been revised to include the Chapter
27 Property Code notice and the information about insulation
which was added to TREC No. 23-4.

The amendment to 8535.33 would adopt by reference revised
form TREC No. 26-3, Seller Financing Addendum. The form
is an addendum used to create an agreement between the
buyer and the seller in a seller-financed transaction to establish
the provisions of the promissory note and deed of trust. The
form has been rewritten to make it easier to read, primarily
by replacing the terms "maker" and "payee”, respectively, with
"buyer" and "seller", identifying the parties by the same terms
used in the main contract.

The amendment to 8537.42 would adopt by reference revised
form TREC No. 35-2, Mediation Addendum. The form is
an addendum used to create an agreement for the parties
to the contract, and any broker who signs the addendum, to
submit disputes to mediation prior to resorting to litigation The
addendum was rewritten to clarify that a broker who signs the
addendum is bound by its terms. This language also may clarify
that a broker is not a party to the main contract between the
buyer and the seller. Minor language changes also were made
to make the form easier to read.

The amendment to 8537.46 would adopt by reference revised
form TREC No. 39-2, Amendment. This form is used to amend
an existing contract between the buyer and seller. The form has
been revised to remove a caption which restricts use of the form
to residential resales and to revise a reference to a paragraph
in the contract to make it general enough to apply to all of
the TREC contract forms. These actions will permit real estate
licensees to use the form to amend the existing TREC contract
forms for the sale of new homes and farms and ranches.

Mark A. Moseley, General Counsel, has determined that for the
first five-year period the sections are in effect there will be no
fiscal implications for the state or for units of local government
as a result of enforcing or administering the sections. There is
no anticipated impact on small businesses, micro-businesses
or local or state employment as a result of implementing the
sections.

Mr. Moseley also has determined that for each year of the
first five years the sections as proposed is in effect the public
benefit anticipated as a result of enforcing the sections will be

the availability of current standard contract forms which assist
sellers in complying with statutory notice requirements. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections, other than the costs of obtaining copies
of the forms, which would be available at no charge through
the TREC web site, and available from private printers at an
estimated cost of $7.50 per set of 50 copies.

Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission, P.O.
Box 12188, Austin, Texas, 78711-2188.

The amendment is proposed under Texas Civil Statutes, Article
6573a, 85(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.

The statute which is affected by this proposal is Texas Civil
Statutes, Article 6573a.

8537.11. Use of Standard Contract Forms.

(@) Standard Contract Form TREC No. 9-4 is promulgated
for use in the sale of unimproved property where intended use is
for one to four family residences. Standard Contract Form TREC
No. 10-3 is promulgated for use as an addendum concerning sale
of other property by a buyer to be attached to promulgated forms of
contracts. Standard Contract Form TREC No. 11-3 is promulgated
for use as an addendum to be attached to promulgated forms of
contracts which are second or "back-up" contracts. Standard Contract
Form TREC No. 12-1 is promulgated for use as an addendum
to be attached to promulgated forms of contracts where there is a
Veterans Administration release of liability or restoration entitiement.
[Standard Contract Form TREC No. 13-1 is promulgated for use
as an addendum concerning new home insulation to be attached to
promulgated forms of eontracts] Standard Contract Form TREC
No. 15-2 is promulgated for use as a residential lease when a seller
temporarily occupies property after closing. Standard Contract Form
TREC No. 16-2 is promulgated for use as a residential lease when
a buyer temporarily occupies property prior to closing. Standard
Contract Form 20-4 is promulgated for use in the resale of residential
real estate where there is all cash or owner financing, an assumption
of an existing loan, or a conventional loan. Standard Contract Form
TREC No. 21-4 is promulgated for use in the resale of residential
real estate where there is a Veterans Administration guaranteed loan
or a Federal Housing Administration insured loan. Standard Contract
Form TREC No.3-4 [23-3] is promulgated for use in the sale of
a new home where construction is incomplete. Standard Contract
Form TREC No.2-4 [24-3] is promulgated for use in the sale of a
new home where construction is completed. Standard Contract Form
TREC No. 25-3 is promulgated for use in the sale of a farm or ranch.
Standard Contract Form TREC No6-3 [26-2] is promulgated for
use as an addendum concerning seller financing. Standard Contract
Form TREC No. 28-0 is promulgated for use as an addendum to
be attached to promulgated forms of contracts where reports are
to be obtained relating to environmental assessments, threatened or
endangered species, or wetlands. Standard Contract Form TREC
No. 29-1 is promulgated for use as an addendum to be attached to
promulgated forms of contracts where an abstract of title is to be
furnished. Standard Contract Form TREC No. 30-2 is promulgated
for use in the resale of a residential condominium unit where there
is all cash or seller financing, an assumption of an existing loan, or
a conventional loan. Standard Contract Form TREC No. 31-2 is
promulgated for use in the resale of a residential condominium unit
where there is a Veterans Administration guaranteed loan or a Federal
Housing Administration insured loan. Standard Contract Form TREC
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No. 32-0 is promulgated for use as a condominium resale certificatelexas Real Estate Commission

Standard Contract Form TREC No. 33-0 is promulgated for use agarliest possible date of adoption: June 4, 2000
an addendum to be added to promulgated forms of contracts in thegr further information, please call: (512) 465-3900
sale of property adjoining and sharing a common boundary with the

tidally influenced submerged lands of the state. Standard Contract ¢ ¢ ¢
Form TREC Form No. 34-0 is promulgated for use as an addendurg@?2 TAC 8§8537.24

to be added to promulgated forms of contracts in the sale of property_ .. | . . .

located seaward of the Gulf Intracoastal Waterway. Standard ContraZ'lEd'tor s note: The text of the following section proposed for repeal

Form TREC No.3-2 [35-1] is promulgated for use as an addendum will not be published. The section may be examined in the offices
y { the Texas Real Estate Commission or in the Texas Register office,

to be added to promulgated forms of contracts as an agreeme - .
for mediation. Standard Contract Form TREC Form No. 36-1 isﬁ{oom 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

promu!gated for use as an add_endum to be added to promul_gatethe Texas Real Estate Commission (TREC) proposes the
forms in the sale of property subject to mandatory membership in afepeal of §537.24, concerning the TREC new home insulation
owners’ association. Standard Contract Form TREC Form No. 37addendum. TREC proposes repeal of §537.24, because the
1 is promulgated for use as a resale certificate when the property #@rm it adopts by reference, TREC No. 13-1, will no longer
subject to mandatory membership in an owners’ association. Standaté needed if TREC adopts concurrently proposed new home
Contract Form TREC Form No. 38-0 is promulgated for use as aontract forms. The new contract forms would contain the same
notice of termination of contract. Standard Contract Form TRECinformation now provided by the addendum relating to the kind
Form No. 3-2 [39-1] is promulgated for use as an amendment toand amount of insulation installed in the home. Adoption of
promulgated forms of contracts. the repeal would decrease the number of promulgated forms

(0)-G) (No change.) that licensed real estate brokers and salespersons would be

required to use in negotiating the sale of new homes.

8537.30. Standard Contract Form TREC N&-2[ ] Mark A. Moseley, General Counsel, has determined that for

The Texas Real Estate Commission adopts by reference standajige first five-year period the repeal is in effect there will be no

contract form TREC No._ 24 [23-3] approved by the Texas Real fiscal implications for the state or for units of local government
Estate Commission in(®0 [1999]. This document is published 55 a result of enforcing or administering the repeal. There is

by and avail_able from the Texas Real Estate Commission, P.O. Boyg anticipated impact on small businesses, micro businesses
12188, Austin, Texas 78711-2188. or local or state employment as a result of implementing the
§537.31. Standard Contract Form TREC Nb£2[24-3]. repeal.

The Texas Real Estate Commission adopts by reference standaMy. Moseley also has determined that for each year of the first
contract form TREC No. 24 [24-3] approved by the Texas Real five years the repeal as proposed is in effect the public benefit
Estate Commission in®0 [2999]. This document is published anticipated as a result of enforcing the repeal will be a reduction
by and available from the Texas Real Estate Commission, P.O. Boi the number of promulgated forms. There will be no effect on
12188, Austin, Texas 78711-2188. small businesses. There is no anticipated economic cost to

h ired t ly with th d I
§537.33. Standard Contract Form TREC N&-2[26-2]. persans who are required fo comply With the proposed repea

The Texas Real Estate Commission adopts by referemdesd con el 00 18 BRISE, B JF SO St 0 SR
tract form TREC No. 26-3 [Standard Centract Form Number 26-2] Box 12:)L/’88 Austin. Texas ’78711-2188 T
approved by the Texas Real Estate CommissiorDB021993]. This ’ ’ ’ :

document is published by and available from the Texas Real Estaf€he repeal is proposed under Texas Civil Statutes, Article
Commission, P.O. Box 12188, Austin, Texas 78711-2188. 6573a, 85(h), which authorize the Texas Real Estate Commis-

§537.42. Standard Contract Form TREC N&-B[35-1]. fg??hfpzﬁ';fmagfceergﬂfse di't'ier;"es and regulations necessary

The Texas Real Estate Commission adopts by reference standar?] L . . -
contract form TREC No. 32 [Number 35-1] approved by the Texas The statute _Whlch is affected by this proposal is Texas Civil
Real Estate Commission i8@0 [1998]. This document is published Statutes, Article 6573a.

by and available from the Texas Real Estate Commission, P.O. Bog537.24. Standard Contract Form TREC No. 13-1.

12188, Austin, Texas 78711-2188. _ -
This agency hereby certifies that the proposal has been re-
§537.46. Standard Contract Form TREC N&-3([39-1]. viewed by legal counsel and found to be within the agency’s

The Texas Real Estate Commission adopts by reference standak@pal authority to adopt.

contract form TREC No._$2 [39-1] approved by the Texas Real g with the Office of the Secretary of State, on April 21, 2000
Estate Commission in @0 [1999]. This document is published y ' P ' '
by and available from the Texas Real Estate Commission, P.O. BoXRD-200002876
12188, Austin, Texas 78711-2188. Mark A. Moseley

This agency hereby certifies that the proposal has been re- General Counsel

viewed by legal counsel and found to be within the agency’s ~ 1exas Real Estate Commission
legal authority to adopt. Earliest possible date of adoption: June 4, 2000

. . . . For further information, please call: (512) 465-3900
Filed with the Office of the Secretary of State, on April 21, 2000.

TRD-200002875 ¢ ¢ ¢
Mark A. Moseley TITLE 28. INSURANCE

General Counsel
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Part 2. TEXAS WORKERS' COMPEN-
SATION COMMISSION

Chapter 134. BENEFITS—-GUIDELINES FOR
MEDICAL SERVICES, CHARGES, AND PAY-
MENTS

Subchapter A. MEDICAL POLICIES

28 TAC §134.2

as proposed, in whole or in part, may wish to comment to that
effect.

The repeal is proposed under the Texas Labor Code, §402.061,
which authorizes the Commission to adopt rules necessary
to administer the Act; the Texas Labor Code 8406.010 which
authorizes the Commission to adopt rules necessary to specify
the requirements for carriers to provide claims service and
establishes that a person commits a violation if the person
violates a rule adopted under this section; the Texas Labor Code
8413.002, which requires the Commission to monitor health
care providers and insurance carriers to ensure compliance

(Editor's note: The text of the following section proposed for repealwith Commission rules relating to health care; the Texas
will not be published. The section may be examined in the offices dfabor Code 8413.007, which requires the Commission to
the Texas Workers’ Compensation Commission or in the Texas Registétaintain a statewide database of medical charges, actual
office, Room 245, James Earl Rudder Building, 1019 Brazos Streepayments, and treatment protocols; the Texas Labor Code

Austin.)

The Texas Workers’ Compensation Commission (the Commis-
sion) proposes the repeal 8134.2, concerning Insurance Carrier
Responsibility to Submit Medical Reports.

The Commission proposes the repeal to eliminate redundancy
in the rules. Newly adopted §102.9 of this title (relating
to Submission of Information Requested by the Commission)
makes current §134.2 unnecessary.

Victor Rodriguez, Chief Financial Officer, has determined that
the proposed repeal will have no fiscal implications for state or
local governments.

The impact to local government and state government as
covered regulated entities is the same as described later in this
preamble for persons required to comply with the repeal.

Mr. Rodriguez has also determined that for each year of the first
five years the repeal is in effect the public benefits anticipated as
a result of the repeal will be elimination of redundant provisions
in the rules. There will be no anticipated economic costs to
persons who are required to comply with the repeal of the rule
as proposed. There will be no adverse economic impact on
small businesses and micro-businesses.

Comments on the proposal must be received by 5:00 p.m.,
June 5, 2000. You may comment via the Internet by access-
ing the Commission’s website at www.twcc.state.tx.us and then
clicking on "Proposed Rules." This medium for commenting
will help you organize your comments by rule chapter. You
may also comment by emailing your comments to RuleCom-
ments@twcc.state.tx.us or by mailing or delivering your com-
ments to Sue Cutler at the Office of the General Counsel, Mail-
stop #4-D, Texas Workers’ Compensation Commission, South-
field Building, 4000 South IH-35, Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the
specific rule and paragraph commented upon. The Commis-
sion may not be able to respond to comments that cannot be
linked to a particular proposed rule. Along with your comment,
it is suggested that you include the reasoning for the comment
in order for Commission staff to fully evaluate your recommen-
dations.

Based upon various considerations, including comments re-
ceived and the staff's or commissioners’ review of those com-
ments, or based upon the commissioners’ action at the public
meeting, the rule as adopted may be revised from the rule as
proposed in whole or in part. Persons in support of the rule

8§413.011, which requires the Commission by rule to establish
medical policies relating to necessary treatments for injuries
and designed to ensure the quality of medical care and to
achieve effective medical cost control; the Texas Labor Code
8413.012, which requires the Commission to review and revise
medical policies and fee guidelines to reflect current medical
treatment and fees that are reasonable and necessary; and the
Texas Labor Code 8§413.013, which requires the Commission
to establish a program for the systematic monitoring of the
necessity of the treatments administered and fees charged
and paid for medical treatments or services, including the
authorization of prospective, concurrent, or retrospective review
under the medical policies of the Commission to ensure the
medical policies and guidelines are not exceeded, and a
program to detect practices and patterns by insurance carriers
in unreasonably denying authorization of payment for medical
services requested or performed if authorization is required by
the medical policies of the Commission.

The proposed repeal affects the following statutes: the Texas
Labor Code, 8402.061, which authorizes the Commission to
adopt rules necessary to administer the Act; the Texas Labor
Code 8406.010 which authorizes the Commission to adopt rules
necessary to specify the requirements for carriers to provide
claims service and establishes that a person commits a violation
if the person violates a rule adopted under this section; the
Texas Labor Code §413.002, which requires the Commission to
monitor health care providers and insurance carriers to ensure
compliance with Commission rules relating to health care; the
Texas Labor Code 8§413.007, which requires the Commission
to maintain a statewide database of medical charges, actual
payments, and treatment protocols; the Texas Labor Code
§413.011, which requires the Commission by rule to establish
medical policies relating to necessary treatments for injuries
and designed to ensure the quality of medical care and to
achieve effective medical cost control; the Texas Labor Code
8413.012, which requires the Commission to review and revise
medical policies and fee guidelines to reflect current medical
treatment and fees that are reasonable and necessary; and the
Texas Labor Code 8413.013, which requires the Commission
to establish a program for the systematic monitoring of the
necessity of the treatments administered and fees charged
and paid for medical treatments or services, including the
authorization of prospective, concurrent, or retrospective review
under the medical policies of the Commission to ensure the
medical policies and guidelines are not exceeded, and a
program to detect practices and patterns by insurance carriers
in unreasonably denying authorization of payment for medical
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services requested or performed if authorization is required by
the medical policies of the Commission.

§134.2.
ports.

Insurance Carrier Responsibility to Submit Medical Re-

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on April 20, 2000.

TRD-200002820

Susan Cory

General Counsel

Texas Workers’ Compensation Commission
Earliest possible date of adoption: June 4, 2000
For further information, please call: (512) 804-4287

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

Part 1. TEXAS NATURAL RESOURCE
CONSERVATION COMMISSION

Chapter 11. CONTRACTS

Subchapter D. RESOLUTION OF CONTRACT
CLAIMS

30 TAC §811.101 - 11.108

The Texas Natural Resource Conservation Commission
(TNRCC or commission) proposes new 811.101, Definitions;
8§11.102, Applicability, 811.103, Other rules and statutes;
811.104, Filing Notice of Claim for Breach of Contract; Coun-
terclaim; 811.105, Negotiation; 811.106, Settlement of Claim;
§11.107, Mediation; and §11.108, Request for Hearing.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES

The purpose of proposed Chapter 11, Subchapter D, Resolu-
tion of Certain Contract Claims Against the Texas Natural Re-
source Conservation Commission, is to implement Texas Gov-
ernment Code, Chapter 2260, Resolution of Certain Contract
Claims Against the State, which was created by House Bill (HB)
826, 76th Legislature, 1999. The statute requires that each unit
of state government must adopt rules to govern the negotia-
tion and mediation of contractor claims for breach of contract.
Chapter 2260 provides that this administrative claim procedure
is a prerequisite to filing suit by the contractor. Chapter 2260
also requires the commission to define by rule the process for
mediating and settling claims against the state arising under
contracts for goods and services. The proposed rules have
been drafted to be consistent with the intent and language of
HB 826, and to specifically satisfy the rulemaking requirements
required of the commission.

The proposed rules establish a procedure for the administrative
processing of contractor claims for breach of written contracts
with the commission.

SECTION BY SECTION DISCUSSION

New proposed §11.101 defines terms used in this subchapter
including "claim," contract,” "contractor," and "counterclaim."

New proposed 811.102 provides that these rules apply to the
types of claims authorized or required under Texas Government
Code, Chapter 2260, but do not apply to certain specified
types of contracts. The list of exemptions is derived from
the Texas Attorney General's HB 826, Model Rules. Section
11.102(b)(6) and (7) exclude contracts which are within the
exclusive jurisdiction of local, state, and federal regulatory
bodies and federal courts. An example would be a claim by a
contractor who has filed for federal bankruptcy court protection.

New proposed §11.103 provides that the requirements of Texas
Government Code, Chapter 2260 and those of commission
rules 30 TAC 8§1.10 and 81.11 (except §1.11(a)) apply to
claims under this subchapter. The rule informs the public that
additional statutory requirements apply to contract claims but
does not repeat or incorporate the wording of the statute.

New proposed §11.104 sets out the procedure for a contractor
to file a claim with the commission. The statutory period
of limitation for filing the claim (within 180 days of the event
asserted as the basis of the claim) is repeated here to clarify
that the statutory period is the same as the period for filing the
claim with the chief clerk.

New proposed §11.105 sets out the procedure for negotiating
a claim.

New proposed 811.106 provides that an agreement to settle a
claim must be in writing, signed by both the executive director
and the contractor and be filed with the chief clerk.

New proposed 811.107 provides that the parties may agree to
mediate a claim. The mediation procedure is in 30 TAC Chapter
40.

New proposed 8§11.108 describes the process by which a
contractor may request a contested case hearing on the claim
if it has not been resolved. The rule clarifies that a hearing
request may not be filed within 270 days after the original notice
of claim in order to allow time for negotiation and possible
resolution of the claim. The rule also recognizes that the period
(when hearing requests are prohibited) may be extended or
reduced by agreement. Such an agreement might occur when
negotiations are either approaching a successful settlement or
have clearly reached an impasse.

FISCAL NOTE

Jeff Grymkoski, Director, Strategic Planning and Appropriations
Division, has determined for the first five-year period the rules
as proposed are in effect, there will be no fiscal implications
for state or local governments as a result of administration or
enforcement of the proposed new rules. Enforcement of the
rules will not result in an increase in workload for commission
staff.

PUBLIC BENEFIT

Mr. Grymkoski has also determined for each year of the first five
years the proposed new rules are in effect, the public benefit
anticipated from enforcement of and compliance with the rules
will be an easier, more straightforward, less time-consuming,
and less costly way to resolve contract disputes.

SMALL AND MICRO-BUSINESS IMPACT ANALYSES

The proposed rules are not anticipated to impose costs on
persons, small businesses, or micro-businesses because they
create a cost-effective dispute resolution method, mediation,
as an alternative to lawsuits in court, for resolving breach
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of contract claims. They will save money for those affected
persons.

DRAFT REGULATORY IMPACT ANALYSIS

The commission has reviewed the proposed rulemaking in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and has determined that the rulemaking is
not subject to §2001.0225 because it does not meet the defini-
tion of a "major environmental rule" as defined in that statute.
These are procedural rules governing the resolution of breach
of contract claims. These rules do not set any environmental
standards or affect the enforcement of environmental standards.
There are no federal standards for these contracting issues.
These rules are specifically required by state law, Texas Gov-
ernment Code, §2260.052(c). These rules are proposed under
this specific state statute rather than the general powers of the
commission. These rules do not exceed the requirements of
state law. There are no delegation agreements or contracts be-
tween the state and federal government concerning state con-
tracting procedures.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a takings impact assessment
for these rules under Texas Government Code, §2007.043.
The following is a summary of that assessment. The specific
purpose of the proposed rules is to implement legislation
on procedures for handling contract disputes between the
commission, and persons who enter into contracts with it.
These are procedural rules governing the resolution of breach
of contract claims. These rules do not set any environmental
standards or affect the enforcement of environmental standards.
These proposed rules do not regulate the use of private real
property. Therefore, these rules will not constitute a takings
under Texas Government Code, Chapter 2007.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW

The commission has determined that the proposed rulemak-
ing does not relate to an action or actions subject to the Texas
Coastal Management Program (CMP) in accordance with the
Coastal Coordination Act of 1991, as amended (Texas Natu-
ral Resources Code, 8833.201 et seq.), and the commission’s
rules in 30 TAC Chapter 281, Subchapter B, concerning Con-
sistency with the CMP. These are procedural rules that do not
set environmental standards or affect their enforcement.

Interested persons may submit comments on the consistency
of the proposed rules with the CMP during the public comment
period.

PUBLIC HEARING

A public hearing on this proposal will be held in Austin on
June 1, 2000 at 2:00 p.m. in Building FF Room 3202A at the
Texas Natural Resource Conservation Commission Complex,
located at 12100 Park 35 Circle. Individuals may present oral
statements when called upon in order of registration. Open
discussion will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal
30 minutes before the hearing and will answer questions before
and after the hearing.

Persons with disabilities who have special communication or
other accommodation needs, who are planning to attend the
hearing, should contact the Office of Environmental Policy,

Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments may be submitted to Angela Slupe, Office
of Environmental Policy, Analysis, and Assessment, MC 205,
P.O. Box 13087, Austin, Texas 78711-3087 or faxed to (512)
239-4808. All comments should reference Rule Log Number
1999-081-011-AD. Comments must be received by 5:00 p.m.,
June 5, 2000. For further information, please contact Doug
McArthur at (512) 239-6857.

STATUTORY AUTHORITY

The new sections are proposed under HB 826, 76th Legislature,
1999, codified as Texas Government Code, Chapter 2260,
which requires the commission to develop rules governing the
negotiation and mediation of claims for breach of contract
between the commission and a contractor.

The proposed new sections implement Texas Government
Code, Chapter 2260.

811.101. Definitions.

The following words and terms, when used in this chapter, shall have
the following meaning, unless the context dearly indicates otherwise:

(1) Clam - A demand for damages by the contractor
based upon the agency’s dleged breach of the contract.

(2) Contract - A written contract between the agency and
a contractor (including contract documents, work orders, purchase
order change notices, and other documents amending, modifying,
or supplementing the contract by the terms of which the contractor

agrees either:

(A) to provide goods or services, by sale or lease, to
or for the agency; or

(B) to perform a project as defined by Texas Govern-
ment Code, §2166.001.

(3) Contractor - Independent contractor who has entered
into a contract directly with a unit of state government. The term
does not include:

(A) the contractor’s subcontractor, officer, employee,
agent, or other person furnishing goods or services to a contractor;

(B) _an employee of aunit of state government; or

©

(4) Counterclaim - A demand by the agency relating to
the contractor’s claim.

(5 Deputy director of OLS - the deputy director for the
Office of Lega Services (OLS) or the director of a similar successor
unit within the agency serving as legal counse for the executive
director and includes individuals designated to act for the deputy
director of OLS or a Smilar unit.

§11.102. Applicability.

(8 _This chapter does not apply to an action of the agency
for which a contractor is entitled to a gecific remedy pursuant to
state or federal congtitution or statute.

a student at an institution of higher education.

(b) This chapter does not apply to contracts:

(1) between the agency and the federal government or its
agencies, another state, or another nation;
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